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apply to preparation of an initial deci-
sion as to whether such order should be 
made permanent: 

(a) Proposed findings and conclusions 
and briefs in support thereof shall be 
filed 30 days after the close of the hear-
ing; 

(b) The record in the proceedings 
shall be served by the Secretary upon 
the hearing officer three days after the 
date for the filing of the last brief 
called for by the hearing officer; and 

(c) The initial decision shall be filed 
with the Secretary at the earliest pos-
sible time, but in no event more than 
30 days after service of the record, un-
less the hearing officer, by order, shall 
extend the time for good cause shown 
for a period not to exceed 30 days. 

§ 201.531 Initial decision on permanent 
order: Effect on temporary order. 

(a) Specification of permanent sanction. 
If, at the time an initial decision is 
issued, a temporary sanction is in ef-
fect as to any respondent, the initial 
decision shall specify: 

(1) Which terms or conditions of a 
temporary cease-and-desist order, if 
any, shall become permanent; and 

(2) Whether a temporary suspension 
of a respondent’s registration, if any, 
shall be made a permanent revocation 
of registration. 

(b) Modification of temporary order. If 
any temporary sanction shall not be-
come permanent under the terms of the 
initial decision, the hearing officer 
shall issue a separate order setting 
aside, limiting or suspending the tem-
porary sanction then in effect in ac-
cordance with the terms of the initial 
decision. The hearing officer shall de-
cline to suspend a term or condition of 
a temporary cease-and-desist order if it 
is found that the continued effective-
ness of such term or condition is nec-
essary to effectuate any term of the re-
lief ordered in the initial decision, in-
cluding the payment of disgorgement, 
interest or penalties. An order modi-
fying temporary sanctions shall be ef-
fective 14 days after service. Within 
one week of service of the order modi-
fying temporary sanctions any party 
may seek a stay or modification of the 
order from the Commission pursuant to 
§ 201.401. 

§ 201.540 Appeal and Commission re-
view of initial decision making a 
temporary order permanent. 

(a) Petition for review. Any person who 
seeks Commission review of an initial 
decision as to whether a temporary 
sanction shall be made permanent shall 
file a petition for review pursuant to 
§ 201.410, provided, however, that the 
petition must be filed within 10 days 
after service of the initial decision. 

(b) Review procedure. If the Commis-
sion determines to grant or order re-
view, it shall issue a briefing schedule 
order pursuant to § 201.450. Unless oth-
erwise ordered by the Commission, 
opening briefs shall be filed within 21 
days of the order granting or ordering 
review, and opposition briefs shall be 
filed within 14 days after opening briefs 
are filed. Reply briefs shall be filed 
within seven days after opposition 
briefs are filed. Oral argument, if 
granted by the Commission, shall be 
held within 90 days of the issuance of 
the briefing schedule order. 

§ 201.550 Summary suspensions pursu-
ant to Exchange Act Section 
12(k)(1)(A). 

(a) Petition for termination of suspen-
sion. Any person adversely affected by 
a suspension pursuant to Section 
12(k)(1)(A) of the Exchange Act, 15 
U.S.C. 78l(k)(1)(A), who desires to show 
that such suspension is not necessary 
in the public interest or for the protec-
tion of investors may file a sworn peti-
tion with the Secretary, requesting 
that the suspension be terminated. The 
petition shall set forth the reasons why 
the petitioner believes that the suspen-
sion of trading should not continue and 
state with particularity the facts upon 
which the petitioner relies. 

(b) Commission consideration of a peti-
tion. The Commission, in its discretion, 
may schedule a hearing on the matter, 
request additional written submissions, 
or decide the matter on the facts pre-
sented in the petition and any other 
relevant facts known to the Commis-
sion. If the petitioner fails to cooperate 
with, obstructs, or refuses to permit 
the making of an examination by the 
Commission, such conduct shall be 
grounds to deny the petition. 

VerDate Mar<15>2010 10:04 Jun 02, 2010 Jkt 220055 PO 00000 Frm 00202 Fmt 8010 Sfmt 8010 Y:\SGML\220055.XXX 220055er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



193 

Securities and Exchange Commission § 201.630 

RULES REGARDING DISGORGEMENT AND 
PENALTY PAYMENTS 

§ 201.600 Interest on sums disgorged. 
(a) Interest required. Prejudgment in-

terest shall be due on any sum required 
to be paid pursuant to an order of 
disgorgement. The disgorgement order 
shall specify each violation that forms 
the basis for the disgorgement ordered; 
the date which, for purposes of calcu-
lating disgorgement, each such viola-
tion was deemed to have occurred; the 
amount to be disgorged for each such 
violation; and the total sum to be dis-
gorged. Prejudgment interest shall be 
due from the first day of the month fol-
lowing each such violation through the 
last day of the month preceding the 
month in which payment of 
disgorgement is made. The order shall 
state the amount of prejudgment inter-
est owed as of the date of the 
disgorgement order and that interest 
shall continue to accrue on all funds 
owed until they are paid. 

(b) Rate of interest. Interest on the 
sum to be disgorged shall be computed 
at the underpayment rate of interest 
established under Section 6621(a)(2) of 
the Internal Revenue Code, 26 U.S.C. 
6621(a)(2), and shall be compounded 
quarterly. The Commission or the 
hearing officer may, by order, specify a 
lower rate of prejudgment interest as 
to any funds which the respondent has 
placed in an escrow or otherwise guar-
anteed for payment of disgorgement 
upon a final determination of the re-
spondent’s liability. Escrow and other 
guarantee arrangements must be ap-
proved by the Commission or the hear-
ing officer prior to entry of the 
disgorgement order. 

§ 201.601 Prompt payment of disgorge-
ment, interest and penalties. 

(a) Timing of payments. Unless other-
wise provided, funds due pursuant to an 
order by the Commission requiring the 
payment of disgorgement, interest, or 
penalties shall be paid no later than 21 
days after service of the order, and 
funds due pursuant to an order by a 
hearing officer shall be paid in accord-
ance with the order of finality issued 
pursuant to § 201.360(d)(2). 

(b) Stays. A stay of any order requir-
ing the payment of disgorgement, in-

terest or penalties may be sought at 
any time pursuant to § 201.401. 

(c) Method of making payment. Pay-
ment shall be made by United States 
postal money order, wire transfer, cer-
tified check, bank cashier’s check, or 
bank money order made payable to the 
Securities and Exchange Commission. 
The payment shall be mailed or deliv-
ered to the office designated by this 
Commission. Payment shall be accom-
panied by a letter that identifies the 
name and number of the case and the 
name of the respondent making pay-
ment. A copy of the letter and the in-
strument of payment shall be sent to 
counsel for the Division of Enforce-
ment. 

[60 FR 32796, June 23, 1995, as amended at 69 
FR 13180, Mar. 19, 2004; 70 FR 72570, Dec. 5, 
2005] 

§§ 201.610–201.614 [Reserved] 

§ 201.620 [Reserved] 

§ 201.630 Inability to pay disgorge-
ment, interest or penalties. 

(a) Generally. In any proceeding in 
which an order requiring payment of 
disgorgement, interest or penalties 
may be entered, a respondent may 
present evidence of an inability to pay 
disgorgement, interest or a penalty. 
The Commission may, in its discretion, 
or the hearing officer may, in his or 
her discretion, consider evidence con-
cerning ability to pay in determining 
whether disgorgement, interest or a 
penalty is in the public interest. 

(b) Financial disclosure statement. Any 
respondent who asserts an inability to 
pay disgorgement, interest or penalties 
may be required to file a sworn finan-
cial disclosure statement and to keep 
the statement current. The financial 
statement shall show the respondent’s 
assets, liabilities, income or other 
funds received and expenses or other 
payments, from the date of the first 
violation alleged against that respond-
ent in the order instituting pro-
ceedings, or such later date as specified 
by the Commission or a hearing officer, 
to the date of the order requiring the 
disclosure statement to be filed. By 
order, the Commission or the hearing 
officer may prescribe the use of the 
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